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Equal Dispensation of Justice 


In recording conflict of opinion on an issue which 
involves the equal dispensation of justice we are re- 
minded of a statement made by Justice Holmes of the 
United States Supreme Court. “When men have realized 
that time has upset many fighting faiths, they may come 
to believe even more than they believe the very foun- 
dations of their own conduct that the ultimate good de- 
iversiy™ sired is better reached by a free trade in ideas—that the 
test of truth is the power of thought to get itself ac- 
cepted in the competition of the market, and that truth 
is the only ground upon which their wishes safely can 
te carried out.” 
In connection with the appointment by President 
ver of a commission to study crime the Journal of 
dlectrical Workers (Washington, D. C., November, 
1929), published an article entitled “One Law for Peter 
and Another Law for Paul” in which it compared the treat- 
ment accorded trade associations and labor unions under 
the law of conspiracy:in restraint of trade. To this ex- 
ception is taken by Law and Labor (New York, December, 
1929), the organ of the League for Industrial Rights, 
avemployers’ organization. . 

Fundamental to the consideration of the issue, says 
the Journal of Electrical Workers, is the proposition that 
‘this nation was posited upon the theory of equality 
before the law.” The Journal maintains that decay of 
justice “is painfully evident when one scans _ recent 
. ca tecisions of the United States Supreme Court in refer- 
9 con “eto two groups of organizations : trade associations and 
| unions. One would suppose that these organizations 
were enough alike to warrant one law for each. Both 
trade associations and labor unions grew out of the 
agtet industrial character of our society. Both are economic 
1928, § Mts: with economic aims. Both are made up of pro- 
hai tucers. Yet the trade associations whose aim is profit are 
2235 fivored by law and the labor union, whose aim is pro- 
npn tetion and advancement of human lives, is harassed by 
at aly hw, court-made.” 


Lapor Cites Cases 


As evidence: of partiality toward trade associations 
tder the anti-trust acts the Journal compares the de- 
tsions rendered in Maple Flooring Manufacturers Asso- 

mM@Mtion vs. United States, and Cement Manufacturers 
@AL_Mtective Association vs. United States, on the one hand, 
ad the Journeymen Stone Cutters’ Association case and 
the Bedford Cut Stone case, on the other. The Journal 
Mints out that in the Hardwood and Linseed Oil cases 
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the Supreme Court was inclined to be hostile to trade 
associations because it was held that exchange of price 
information between business concerns of the same in- 
dustry tended to restrain trade. But with a change in 
personnel of the court the position was taken~in the 
Maple Flooring decision that the collection and dissemina- 
tion of information “tends to stabilize trade and industry, 
to produce fairer price levels, and to avoid the waste 
which inevitably attends the unintelligent conduct of 
economic enterprise.” The court held that “it was not 
the purpose or the intent of the Sherman Anti-Trust 
Law to inhibit the intelligent conduct of business op- 
erations, nor do we conceive that its purpose was to 
suppress such influences as might affect the operations 
of interstate commerce through the application to them 
of the individual intelligence of those engaged in com- 
merce, enlightened by accurate information as to the 
essential elements of the economics of a trade or business, 
however gathered or disseminated.” Thus the Journal 
maintains that the court “admits that exchange of infor- 
mation tends to stabilize price, in other words, eliminates 
competition. Hitherto eliminations of competition had 
been construed as restraint of trade, tending toward 
monopoly.” 

The court pointed out, furthermore, that it could 
not regard the gathering and reporting of information 
on production, prices, and transportation costs “as an un- 
lawful restraint of commerce, even though it be assumed 
that the result of the gathering and reporting of such 
information tends to bring about uniformity in price.” 
Thus, the Journal comments, “whether-trade associations 
tend to restrain trade is to be determined by results of 
their mutual agreement, not by supposition of motive.” 

In contrast with these cases “liberalizing the anti-trust 
laws in order that trade associations might have a chance 
to thrive,” the Journal places two decisions affecting trade 
unions handed down about the same time, United States 
vs. Journeymen Stone Cutters’ Association and Bedford 
Cut Stone Company vs. Journeymen Stone Cutters’ Asso- 
ciation. “Both of these cases were prompted by anti-union 
forces, namely, by the League for Industrial Rights, and 
did not arise out of a group of natural causes. They were 
an attempt of hostile forces to destroy trade unions. 
The key clauses of the Bedford Cut Stone cases stand 
out in marked contrast to the key clauses in the Maple 
Flooring case.” The opinion of the court in the Bedford 
Cut Stone case is quoted in part: 

“An act which might be done by one may, when done 
by many acting in concert, take on the form of a con- 
spiracy and become a public wrong, and may be pro- 
hibited if the result be hurtful to the public or to individ- 
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uals against whom such concerted action is directed... . 
The record does not disclose whether petitioner at the 
time of bringing suit had suffered actual injury, but that 
is not material. An intent to restrain interstate commerce 
being shown, it is enough to justify equitable interposition 
by injunction, if there be a dangerous probability that 
such injury will happen; and this clearly appears.” 

The Journal concludes that “the process of liberaliza- 
tion of anti-trust laws in behalf of trade associations 
turns upon the very definite and provable ground of 
results. The process of fossilizing anti-trust laws in op- 
position to trade unions turns upon the very vague, 
unascertainable ground of intent. 

“The unequal balance of the law in these cases may 
be vividly seen if the decisions are reversed. . . . 

“It will be very, very difficult to prove to the honest 
mind that there is anything inherent in the anti-trust 
laws themselves, which accounts for this partiality. The 
conception of law as some metaphysical entity, above and 
beyond the hard, crass human circumstance, falls heavily 
to the ground, and is ignominiously shattered. These 
decisions are seen for what they are, declarations of 
policy by the Supreme Court. That tribunal made up of 
lawyers, who feel much nearer to business than they do 
to labor, permitted the state, i.e., the law to aid and abet 
the formation and development of trade associations, and 
permitted the state to hamper and retard the development 
of trade unions. 

“This sums up an inequality before the law that is 
intolerable to a just mind. It presents a situation utterly 
antagonistic to the American conception of government. 
It represents legalized unfairness, which will appear 
again and again to poison human relations, and to ac- 
centuate labor’s sense of disadvantage.” 


An EMpLoyeR VIEW 


In reply to these contentions Law and Labor (December, 
1929) declares itself in agreement with the Journal on 
the propositions (1) that “the capital essential of justice 
is that under like conditions all should fare alike” and 
(2) that trade associations and labor unions are “enough 
alike to warrant one law for each.” But Law and Labor 
regards the attempt to compare the cases cited as “so 
absurd that one wonders that the International Brother- 
hood of Electrical Workers, which is advised by able 
counsel, would tolerate its publication. 

“The case of The Maple Flooring Manufacturers Asso- 
ciation dealt with a voluntary combination of producers 
exchanging information concerning industrial facts, so 
that each member of the association might more intelli- 
gently determine his business policy.” Law and Labor 
maintains that in the case of the Maple Flooring Manu- 
facturers “there was no attempt to coerce or interfere 
with outsiders. There was not even any agreement on 
prices. Whatever outside competitors might do in the way 
of cutting prices or taking orders, their right to carry 
on business without interference was respected by the 
association. The very fact that the association felt that 
morally or legally it had no right to interfere with out- 
siders made its members pursue a course of moderation 
which would not result in losing business to outsiders. 

“In the case of the Bedford Cut Stone Company, the 
unions were allowed to agree upon wages and conditions 
of employment, without challenge by the government or 
any one else. Even that right was not extended to the 
Maple Flooring Association, which could not agree upon 


prices. The union was only challenged when it sough 
to destroy the business of those who would not unit 
with them. This was to be accomplished by calling strike 
on buildings where stone was used which was not pro 
duced by members of the union. Thus the union did ng 
confine itself to a voluntary combination, such as was the 
subject of litigation in the Maple Flooring case, but under. 
took to destroy the business of all producers who woul 
not join with the union. . . . 

“In discussing the Anti-Trust Law, nothing is mor 
fundamental than the distinction between the Mapk 
Flooring case and the Bedford Stone case. It is the 
distinction between cooperation and coercion. The Mapk 
Flooring case dealt only with voluntary cooperation. For 
the Bedford Stone case there was a coercive combination 
to destroy the liberty of others. To say that the Suprem 
Court is guilty of unfairness and partiality in the adminis. 
tration of law because it distinguishes between a cas 
involving cooperation and another involving coercion is 
to lay one’s self open to a charge of either stupidity or 
wilful misrepresentation. Cooperation is the antithesis 
of coercion.” 


A Lasor REBUTTAL 


To these contentions the Journal (January, 1930) te 
torts: “The economic pressure exerted by a trade asso- 
ciation is called cooperation by the courts, and the eco 
nomic pressure exerted by a trade union is called coercion 
by the courts. In fact the economic pressure of each is 
of the same character, though of different directions. 
The courts and Law and Labor are dealing in legal fiction. 
so false and patently unjust as to be worthy of thg 
phrase ‘legal juggling.’” In support of its position 
cites an opinion of Professor Felix Frankfurter of Har 
vard who said: “The recent conflicting opinions of the 
justices in the recent series of cases involving trade ass0- 
ciations are not due to their reading of the Sherman law 
in vacuo. The differences are attributable to the economic 
data which they deemed relevant to their judgment and 
the use which they made of.them.” The Journal's “con- 
tention is that economic data did not enter into the Bet- 
ford Cut Stone case, but that the court proceeded to 
“we a priori from premise to conclusion in the case ol 
abor. 

“Law and Labor would have us believe that trade ass 
ciations do not coerce competitors. This contention is it 
itself a failure to utilize economic data. Law and Labor 
fails to understand the new competition. When the me 
chanical refrigerator group presses to market its product, 
it is interfering with outsiders, namely, the manufacturers 
of ice, and of ice refrigerators. When the rayon group 
seeks to market its product, it is interfering with outsiders 
namely, the real silk group, and the cotton group. A 
so on, and so on. In a very real sense, the trade association 
is interfering with another group of outsiders, namely, the 
buyers. Take a case in point. A group of manufacturets 
are the sole producers of a commodity needed in aut? 
mobile manufacture. They are competing for the patrot 
age of Ford and General Motors, Hudson and Essex, @ 
due to the momentum of these buyers and the competition 
among themselves, they are forced to produce wi 
adequate profit. They form a trade association and the 
price of the commodity goes up. It is uniform. Who loseit 
The automobile manufacturers and the purchasers of at 
mobiles. This is coercion through economic pressure. - «' 
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gil their labor to a group of manufacturers. The manu- 

cturers, due to their momentum, force the workers to 
“il their labor at a loss. The workers combine and fix 
their wages at an existence level. The manufacturers 
refuse, and lock the workers out. Here the parallel ceases. 
Labor has no monopoly on labor. It is penalized because 
it has no monopoly, whereas the trade association is in 
effect a monopoly.” 

The Journal concludes: “We recommend to Law and 
Labor this trenchant remark of Mr. Justice Holmes: 
‘We do not realize how large a part of our law is open 
to reconsideration upon a slight change in the habit of 
the public mind.’ ” 

The controversy is given space here because it has 
ocasioned an unusually forceful putting of two sides of a 
ase which continues to challenge the ethical judgment of 
those responsible for framing public policy. 


Academic Freedom in Missouri 


Recently INFORMATION SERVICE reported an investiga- 
tion of academic freedom at the University of Pittsburgh 
byacommittee of the American Association of University 
Professors. (See issue for January 11, 1930.) The 
incidents relating to the circulation of a questionnaire at 
the University of Missouri described in INFORMATION 
Service of May 4, 1929, have also been made the subject 
for study by a committee of the Association. The report 
on that institution is here summarized. 

About a year ago a printed questionnaire “relating to 
he changing economic status of women, the sexual code, 

d the moral ideals on which the family as a social in- 
Jtution is based was circulated among the students at the 
-BUniversity of Missouri.” It was prepared and sent out 
by students as a part of the work in a course on “The 
Family” given by Professor Herman O. DeGraff, assistant 
professor of sociology. Dr. Max F. Meyer, professor of 
psychology, and Dr. DeGraff gave some advice about the 
wording of the questions. 

Criticism of the questionnaire came first from people 
outside the university and was directed mainly at three 
of the questions which dealt specifically with student 
attitudes toward pre-marital and extra-marital sexual 
relations and practices. 

Residents of Columbia, Mo., petitioned the university 
to remove the responsible professors and students. The 
administration then ordered the confiscation of all copies 
of the questionnaire, and the president recommended the 
dismissal of the two faculty members. “The executive 
ward, without previous notice to Professors Meyer and 

taff and without preferring definite charges, con- 
ducted an investigation, suspended the two professors 
and recommended their dismissal by the board of curators. 
$ action was later sustained in part by the full board 
{curators on April 6 and 7. The matter of a lecture 
m sex by Professor Meyer in a course on social psy- 
was introduced into the case by the president 

and the executive board.” 

Professors Meyer and DeGraff, says the report, were 
‘cused of permitting the circulation of a questionnaire 
Which tended to make students sexually immoral, shocked 

students, could not be of any scientific importance and 
nded to create the condition that it is alleged to correct.” 
final action was taken by the board of curators sus- 
‘Being Professor Meyer for one year and dismissing 
fessor DeGraff. 
After careful study of the question involved, the in- 
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vestigating committee of the American Association of 
University Professors found that there was no evidence 
of “moral dereliction” against the professors or the 
students concerned or in the conduct of Professor De- 
Graff’s course on “The Family” or in Professor Meyer’s 
lecture on sex. There was “little or no evidence” that the 
questionnaire shocked any students and the evidence 
showed that the problems raised were familiar to most 
high school graduates, to say nothing of university stu- 
dents. The investigating committee concluded, therefore, 
that the questionnaire “could have done no harm or injury 
to the moral life of the students.” The investigating 
committee considers that the students could not be re- 
garded as “too young and inexperienced to have opinions 
on these questions” since practically all of them are old 
enough for legal marriage. Furthermore, the report con- 
tinues, the students discuss these questions among them- 
selves and read other discussions in sociological books and 
magazines, to say nothing of the preponderance of sex 
questions in novels, plays and motion pictures. To the 
objection that the questionnaire could not produce valuable 
scientific data the investigating committee replies “scien- 
tific validity has never been established by any legal 
procedure or by the dictates of any board.” What college 
students believe about sex “is of importance to know, 
both for social science and for practical life.” The state- 
ment that the questionnaire was intended to “correct moral 
conditions among the students . . . is clearly a miscon- 
ception.” 

There seems to have been “a real division of public 
opinion in Missouri with respect to the propriety of the 
questionnaire. . . . No statement of the true purpose 
and nature of the questionnaire was issued to the press 
by President Brooks after the publicity broke.” 

By dismissing Professor DeGraff and suspending Pro- 
fessor Meyer, the report states, “the board of curators 
served notice on the faculty of the University of Missouri 
that the board has and may exercise the right of dismissal 
of any member of the faculty whose teaching and research 
does not conform to the undeclared standards of the board. 
There is little freedom of teaching and research in a 
university governed by such principles, particularly when 
important actions governing freedom of teaching and re- 
search are taken without or against, competent faculty 
advice, and guided by a president who does not seem to 
understand the functions of a real university.” 

The investigating committee points out that two other 
professors had been consulted in regard to the content 
of the questionnaire but were not disciplined. The differ- 
ence in Professor Meyer’s case, the committee believes, 
was the fact that he had recently delivered a lecture on 
sex to his class in social psychology although “the lecture 
was nothing more than proved physiology.” The most 
serious charge against Professor Meyer in regard to the 
questionnaire is “lack of attention, or faulty judgment 
in not realizing what type of teaching and research may 
safely be undertaken in the University of Missouri in the 
year 1929!” 

The committee of the association is particularly sharp 
in its criticism of the part played by President Brooks 
in the affair. “It seems clear,” its statement says, “from 
President Brooks’ testimony and from the testimony of 
others before our committee and from a review of the 
Missouri newspapers covering the period, that President 
Brooks took an extreme position of denunciation and 
misrepresentation of the questionnaire to the public.” The 
committee finds also that President Brooks implied to 
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members of the faculty that he would recommend that 
no drastic action should be taken by the executive board 
although “it is clear from the evidence that the president 
is almost wholly responsible for guiding the issues toward 
this conclusion.” 


Labor Leader States His Policy 


As a formulation of policy with reference to labor 
union problems and employer-employe relations the re- 
cent statement of H. H. Broach, the newly elected presi- 
dent of the International Brotherhood of Electrical 
Workers, is unique. The full effect of the statement can 
be conveyed only by quoting it verbatim. (The Journal 
of Electrical Workers, January, 1930.) 

“Each of my eminent predecessors had his ideals, his 
dreams. Each in his turn had to meet new conditions, new 
situations. Each had his own views and desires, his beliefs, 
his own way of doing things. Naturally I have mine. 

“Some of these I wish briefly to enumerate here: 

“1. I desire no fair weather admirers or supporters, no 
false impressions as to what I am, what I believe in or 
stand for. I detest sham and pretense, hypocrisy and 
evasiveness. Frankness, plainness, save one much annoy- 
ance and trouble. 

“2. I care nothing about titles and honors. These, | 
realize, are meant for the position, for the office, not for 
the individual. .. . 

“3. I believe the day of emotionalism and bombast is 
done. We have had too much whining and crying and 
cheap oratory. There must be clearer, deeper understand- 
ing, less talk and more results, shorter meetings, and 
harder work... . 

“4. I believe in democracy only when it works. Con- 
fused ideas of democracy and free speech have wrecked 
more unions than any other thing... . 

“5..1 hate bossism, cockiness or arrogance. But there 
must be strict discipline all along the line... . 

“6. The sentimentalists, the cheer leader and lazy good 
fellow, the theorist and sputtering orator—all have about 
had their day. They taught us our lessons. Today we need 
plain speaking executives. .. . 

“7. Sloppiness, filth, laziness and drunkenness have no 
place in this organization. I believe that the men repre- 
senting this International and our local unions should 
conduct themselves as well as those representing any 
business corporation. 

“8. Labor politics sickens me. It has been a curse to 
many unions. True, one must use common sense and 
caution when dealing with groups or crowds. He must be 
tactful and sensible. But long ago I learned that one can 
do the right thing in union work. The only politics that 
should interest us, as Charles P. Ford puts it, is the 
politics of service. It’s the best and most lasting. 

“9. Today I look upon the labor union as a business. 
It must be set up as a business, managed and run as a 
business. . . 

“IT have no illusions about it. Nine out of ten people 
invest in the union today for what they hope to get out 
of it. The same attention should be given to this invest- 
ment as is given to stocks and bonds. . . 

“This is not as mercenary as it sounds. We arc 
dealing with people, not with sticks and stones. The 
great traditional aims of labor unionism are still before 
us, but these must be accomplished, can be accomplished, 
in this generation, only by efficient business methods. 

- “10. Too often unions have been mere fighting organi- 


zations. But an army never built a town, nor produc’) 
a harvest. Nine-tenths of a union’s activity should go int 
constructive, peace-time efforts—into building. 

“11. No business ever got much of anywhere withog 
a responsible head—neither can a labor union, local, 
international. . 

“12. I believe in reasonably high dues, high taxatioy, 
local and International. It produces more than speeches 
complaining, wishing and hoping. No successful busines 
can be run on a shoe string. It’s like poor people hiring 
poor lawyers—and getting poor results. 

“13. Every member should be an excellent mechanic, 
Excuses must not be tolerated. We must strive mor 
diligently to see that everyone learns what he needs to 
know, what he is paid to know. Our card must stand for 
exactly what it is supposed to stand for—the best possible 
guarantee of good, clean workmanship. This is the soun¢- 
est structure on which to build. ' 

“Much is now being done to school and train our men: T 
bers. Thousands are now required to attend night school § gud is 
This work must be hastened. I believe in compulsory 
schooling of certain journeymen as well as apprentices wit 
and helpers, as is now the case in New York. stage 

“14, Our industry must come first. It’s as much outs 9 The 
as the employers’. Its ups and downs, its good and bad by th 
practices, affect us more than anyone else. We must} girs 
develop complete and accurate facts about every phase 


of it. There must be better business, more business, and or 
business on a more profitable basis. ents 


“15. I believe in honest, thorough and complete coop- 
eration—not mere gestures—with our employers in every 
proper and legal way in ridding all branches of our it 
dustry of ignorant, uneconomic and destructive practic; 

“16. I know from long experience that our member! 
are just as much responsible, if not more so, than their 
employers for the unsatisfactory and non-union conditions 
existing in certain places today. Some of our people have 
been so unreliable, they have committed so many childish 
blunders, have been so arrogant and narrow, that I have 


not blamed some employers for declining to do business 
with them. on 

“17, My associates and I abhor wrangling, sputtering 
over trifles, and sparring and maneuvering for petty ad lve 
vantage in dealing with employers. There must be 9 4, 


hair-splitting or quibbling. We must insist upon substitut- ‘ 
ing honest cooperation and understanding for bargaining, “gain 
trimming and quarreling. 

“18. We must urge and encourage our employers # 
every chance to put their part of the business on a higher 
plane, to clean their house of burdensome, ungentlemanly 
and unbusinesslike practices and to have as their repre § Ty, 
sentatives competent, open-minded, modern business mel F poy, 

“19, I believe agreements must be held sacred, faith | atfe. 
must be kept at all costs. Men once giving their word princ 
must keep it. Excuses cannot be accepted. the ¢ 

“I want to work with others but do not propose ! J ents 
waste any time trying to tell the labor movement how ! 
‘save’ itself. My first job is to try to attend to the needs 
of this organization. 

“T shall not be upset by hostility, criticism, or unkint: 
ness. I am pretty well hardened to all this. I have ™ 
illusions about men or life. I shall simply try to do the 
best I can, the best I know how, consistent with tryifty 


to preserve my strength and health. ' then 
“And, if the Brotherhood does not favor the View # pur, 
and position outlined here, then I am certainly anxious orga 


that another president be chosen as soon as possible.” 
13 
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